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PROLOGA GmbH Services 

General Terms and Conditions 

PROLOGA GmbH 

„Services GTC“ 

 

APPLICABILITY 

Except in respect of the provision, licensed 

use, and maintenance of standard software, 
these present General Terms and Conditions 

and the provisions of the PROLOGA Services 

Pricing and Conditions List (herein: “Services 

PCL”) apply exclusively to every Order Form 

(see section 1.7) by which PROLOGA GmbH 

(herein: “PROLOGA”) provides Services for 

another business, person or public-law juris-

tic person or special fund (herein: Customer). 

The provisions of the Software Agreement in 

the meaning of section 1.10 herein apply 
conclusively to the provision, licensed use, 

and maintenance of standard software.  

No conflicting or other conditions, especially 

Customer’s general terms and conditions, 

form any part of the Order Form, even where 

PROLOGA has performed an Order Form 

without expressly rejecting such conditions. 

If, for reasons related to Customer’s technical 

arrangements or otherwise, Customer’s con-
ditions of purchase or other standard terms 

are included by insertion, reference, enclo-

sure, attachment or otherwise in Customer’s 

acceptance of PROLOGA’s offer (for example, 

in Customer’s purchase order), Customer 

cannot rely on those conditions or terms and 

they are not incorporated in and do not form 

any part of the Order Form, and failure to ex-

pressly exclude them does not imply their ac-

ceptance.  

 

1. DEFINITIONS 

1.1 “Affiliate” means any legal entity that is 

affiliated with another company within the 

meaning of the German Stock Corporation 

Act (AktG), section 15.  

1.2 “Confidential Information” means all in-

formation which PROLOGA or Customer pro-

tects against unrestricted disclosure to oth-
ers, or that are deemed confidential accord-

ing to the circumstances of their disclosure or 

their content. In any case, the following in-

formation is considered to be Confidential In-

formation of PROLOGA: the PROLOGA Soft-

ware, programs, tools, data and other mate-

rial, that PROLOGA provides to Customer be-

fore or on the basis of the Order Form.  

1.3 “Contract Works” means all the results of 

the Services provided by PROLOGA in the 
course of the respective Order Form.  

1.4 “Customer Data” means any content, 

materials, data and information that Cus-

tomer enters into in a by PROLOGA provided 

system as well as Customer-specific data that 

is derived from Customer’s use of the by 

PROLOGA provided system. Customer Data 

shall not include any component of Services. 

1.5 “Consultant” means PROLOGA employees 
and subcontractors of PROLOGA including 

self-employed persons deployed by 

PROLOGA to perform its contractual duties or 

processing the Services.  

1.6 “IP Rights” (“Intellectual Property 

Rights”) means any and every patent or 

other title to or right in an invention, copy-

right, right of authorship, mark, design, or 

other industrial right, and all rights to exploit 

or use it.  

1.7 “Order Form” means the agreements on 
the provision of Services. It may be referred 

as “Contract” „SOW“ or „Agreement“.  

1.8 “Services” means all those Services, 

which PROLOGA in the meaning of section 

“Applicability” paragraph 1 makes part of this 

Services GTC, that are described in an Order 

Form and/or thereto attached “Service De-

scription” and/or “Scope Document”.  

1.9 “PROLOGA Software” means (i) any and 

all standard software products (as well as rel-
evant documentation) all as developed by or 

for PROLOGA or any of its affiliated compa-

nies; (ii) any new versions (especially with-

out being limited to releases, updates, 

patches, corrections) thereof made available 

pursuant to the Software Agreement; and 

(iii) any complete or partial copies of any of 

the foregoing. 

1.10 “Software Agreement” means the 
agreements on the license and support of 

standard software between PROLOGA (or an 

affiliate within the meaning of the German 

Stock Corporation Act, sections 15 ff or an 

authorized partner of PROLOGA) and Cus-

tomer that grant Customer the right to use 

PROLOGA Software. 

 

2. PROVISION OF SERVICES 

2.1 Customer must describe the require-
ments for the Services. On the basis of that 

description, PROLOGA and Customer must 

plan the provision of Services together. 

PROLOGA can, if necessary, submit a written 

concept for that purpose. Further details will 

be set out or referenced in the Order Form.  

2.2 PROLOGA will decide which Consultant to 

deploy and reserves the right to replace any 

Consultant at any time. PROLOGA is liable for 
faults committed by another in performance 

of a contractual duty of PROLOGA on 

PROLOGA’s behalf (an “Erfüllungsgehilfe”) to 

the same extent as PROLOGA is liable for its 

own such faults. The Services can be pro-

vided at PROLOGA´s discretion either in the 

business offices of PROLOGA, at the Cus-

tomer´s place of business or remote. Even 

where Services are provided at Customer’s 

facility, PROLOGA has sole managerial au-
thority over its Consultants. The Consultants 

do not become integrated into Customer’s 

workforce. Customer can issue instructions 

only to PROLOGA’s project coordinator, and 

not directly to individual PROLOGA Consult-

ants. 

2.3 Customer bears the risk of ordered Ser-

vices meeting Customer’s wishes and needs. 

If in doubt, Customer should obtain advice 
from employees of PROLOGA or third-party 

experts in good time. Customer has to exam-

ine, if Customer is required to license further 

or other licenses, resulting from the comple-

tion of the project. PROLOGA expressly in-

forms Costumer that PROLOGA did not exam-

ine the requirement of further or other li-

censes and that this is not within the scope 

of the Order Form.  

2.4 PROLOGA may document any discussions 
detailing or amending contractual provisions, 

especially the subject matter of the Order 

Form. Customer must check the discussion 

documentation as soon as possible and in-

form PROLOGA of any necessary amend-

ments or additions.  

2.5 All works and goods provided by 

PROLOGA to Customer before the conclusion 

of an Order Form (for example, proposals, 
test programs, designs) are property of 

PROLOGA (see section 7). They must not be 

copied or made accessible to third parties. If 

no Order Form is concluded, they must be re-

turned or deleted and must not be used. In 

all other respects the provisions of these pre-

sent General Terms and Conditions, espe-

cially the exclusions and limitations of liability 

in section 10, apply to all contractual and 

precontractual obligations. 

If, with Customer’s agreement, PROLOGA 

provides Services other than those specified 

in the Order Form, the provisions and busi-

ness terms of the Order Form are deemed 

also applicable to those Services.  

2.6 Acceptance 

2.6.1 PROLOGA can require a written ac-

ceptance statement from Customer for all 

Contract Works within Services that are ame-
nable to acceptance and may provide Cus-

tomer with a template for such statement. 

Customer must accept Contract Works with-

out delay subject to the provisions in this sec-

tion 2.6. To this end an acceptance log can 

be created for signature by Customer.  

2.6.2 If an Order Form specifies several Con-

tract Works that Customer can use individu-

ally, those several Contract Works will be 

subject to separate acceptance.  

2.6.3 If an Order Form specifies subsets of 

the Contract Works, PROLOGA is entitled to 

submit subsets of the Contact Works for ac-

ceptance. Subsequent acceptance proce-

dures will address only the correct function-

ing of the new subsets and whether the sub-

sets accepted earlier correctly interact with 

the new subsets.  

2.6.4 If the Order Form includes the creation 
of a design, for example for the implementa-

tion of standard software or the creation of 

modifications or add-ons to standard soft-

ware, PROLOGA can require that the design 

be subject to separate acceptance. 

2.6.5 Customer must inspect the Contract 

Works within 15 working days and either no-

tify PROLOGA through the contact in writing 

that they are accepted or give a precise de-

scription of the defects found. If Customer 
does not give notice of acceptance or of de-

fects within this period, or uses Contract 

Works without giving defect notice, the Con-

tract Works will be deemed accepted. Imma-

terial defects are not grounds for withholding 

acceptance. In every case, Customer is 

deemed to have accepted any Contract 

Works it uses, in whole or any in part, in live 

operation. 

2.6.6 PROLOGA must remedy defects notified 

in accordance with section 2.6.5 within a pe-

riod that is reasonable for the severity of the 

defect. Customer must inspect the Contract 

Works within five working days after notice 

that the defect has been eliminated. All other 

provisions in section 2.6.5 also apply with the 

necessary modifications. 

2.7. Period during which Services will be pro-

vided. 

2.7.1. Dates and times are nonbinding except 

where Customer and PROLOGA have ex-

pressly agreed in writing that they are bind-

ing. PROLOGA’s duty to realize a design or 

concept does not commence until Customer 

accepts the design or concept.  
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2.7.2. If PROLOGA has to wait for collabora-

tion or information from Customer or is oth-

erwise hindered in the performance of the Or-
der Form by any strike, lockout, official inter-

vention, or any other circumstance where it 

is not at fault, times for delivery of goods and 

provision of Services are extended by a pe-

riod equaling the duration of the hindrance 

plus a reasonable start-up period after the 

end of the hindrance. PROLOGA must notify 

Customer of the hindrance. 

2.7.3 Working days are weekdays from Mon-

day to Friday (8 a.m. to 5 p.m. CET) except 
German national public holidays, public holi-

days of the Federal State of Sachsen-Anhalt 

and December 24 and 31.  

2.8 Guarantees. 

The characteristics of the services, technical 

data, specifications and performance of the 

respective order form or its attachments, as 

well as other documents or descriptions rele-

vant to the order form, are used solely for the 
description of the services. They are not to 

be understood as a guarantee or an assured 

property.  

If, and insofar as, in service descriptions, 

specifications or other documents related to 

the order form, "guarantees", "warranties", 

"assured characteristics", "stand for" or "se-

curitization" and terms derived from the 

above terms are agreed upon, these do not 

constitute a guarantee within the meaning of 
the law (especially § 276 BGB) and not an 

attributable property.  

The agreement of characteristics or other de-

scriptions of the performance of a Service as 

well as the use of the above mentioned terms 

shall only be valid as a guarantee as defined 

by law, if expressly defined as guarantee in 

writing in a separate guarantee certificate for 

the respective order.  

 

3. CUSTOMER’S DUTY TO COLLABORATE 

3.1 Customer must provide the operating en-

vironment (herein: “IT systems”) necessary 

for the provision of Services, in accordance 

with PROLOGA’s guidance where given. It is 

the responsibility of Customer to secure 

proper operation of the IT systems by enter-

ing into maintenance contracts with third 

parties if necessary. In particular, Customer 
must follow PROLOGA’s instructions.  

3.2 Free of charge, Customer must provide 

all collaboration that PROLOGA requires in 

connection with performance of the Order 

Form, including, for example, human re-

sources, IT systems, data, and telecommuni-

cations facilities. Customer must grant 

PROLOGA direct and remote access to the 

software and the IT systems. Customer must 
answer questions and inspect results. Cus-

tomer warrants that any materials provided 

by it for PROLOGA to perform its contractual 

duties are free of defects in title that would 

preclude PROLOGA from performing those 

duties.  

3.3 Customer must nominate in writing a 

contact for PROLOGA, with an address and 

email address at which the contact can be 

reached. The contact must be in a position to 
make necessary decisions for Customer or 

ensure that they are made without delay. 

Customer’s contact must maintain effective 

cooperation with PROLOGA’s contact. Cus-

tomer’s employees whose activity is required 

must be freed from other activities to the ap-

propriate extent. 

3.4 Before commencing live operation with 

any provided Services, Customer must test it 

thoroughly for freedom from defects and for 
suitability in the situation. This also applies to 

Services it receives in connection with subse-

quent performance.  

3.5 Customer must take appropriate precau-

tions against the possibility that the Services 

may have or cause faults; such precautions 

include, for example, data backups, error di-

agnosis, and regular results monitoring. Ex-

cept where otherwise expressly indicated in 

writing in individual cases, Consultants de-
ployed by PROLOGA are always entitled to act 

on the assumption that all data with which 

they come into contact is backed up.  

3.6 Customer undertakes to provide all fur-

ther collaborative goods, works, and services 

needed for the performance of the Order 

Form. If necessary, the Order Form will spec-

ify any other provisions.  

3.7 Performance by Customer of its general 
collaborative duties is a primary contractual 

duty and necessary precondition for the cor-

rect performance by PROLOGA of its Ser-

vices. 

3.8 Customer bears all consequences and 

costs resulting from breach of its duties and 

indemnifies PROLOGA from all claims by third 

parties arising from such infringement.  

 

4. CHANGE REQUEST-PROCEDURE 

4.1 During the term of a project, both parties 

can request changes through their respective 

contacts (see section 3.3), in writing, to the 

agreed Services, methods, dates and times, 

and other details. 

4.2 If Customer makes a change request, 

PROLOGA must inform Customer within 10 

working days whether the change is possible 

or not and what impact the change would 
have on the Order Form with particular refer-

ence to the timeline and remuneration. Cus-

tomer must thereupon inform PROLOGA in 

writing within 5 working days whether the 

change request is to apply or whether the Or-

der Form is to be continued on the existing 

terms. If the investigation of a change re-

quest itself requires substantial work, 

PROLOGA is entitled to bill separately for that 

work. 

4.3 If PROLOGA submits a change request, 

Customer must notify PROLOGA in writing 

within 10 working days whether it accepts 

the change or not. 

4.4 Until there is agreement about the 

change, work will continue in accordance with 

the existing Order Form. Alternatively, Cus-

tomer can require that all or part of the work 

be suspended or permanently ended in ac-
cordance with and subject to section 12.1. 

With effect from the first working day of sus-

pension, remuneration is payable at the 

agreed rate, or, in default of an agreed rate, 

at the daily rate in the Services PCL, in re-

spect of each PROLOGA employee whose 

work is suspended and each day of the sus-

pension. The legal consequences of final can-

celation are as provided in the German Civil 

Code, section 648a. 

5. FEES, PAYMENT, TAXES, RETENTION OF 

RIGHTS 

5.1 Fees 

5.1.1 Unless otherwise agreed in writing, the 

remuneration payable will be determined by 

the Services PCL valid from time to time.  

5.1.2 PROLOGA is entitled to submit invoices 

for subsets of the Services.  

5.1.3 Any resource-related invoice must in-
clude a list of the activities to which it refers. 

The listed details are deemed accepted un-

less Customer rejects them in writing within 

two weeks.  

5.1.4 PROLOGA is entitled to require full or 

part payment in advance if there is no prior 

business relationship with Customer, if deliv-

ery is to be made outside Germany, if Cus-

tomer’s registered office is outside Germany, 

or if there are any grounds to doubt that Cus-
tomer will render payment punctually.  

5.1.5 Customer is entitled to offset only 

claims that are uncontested or ordered by a 

court of law and to withhold payment or re-

tain possession only to secure claims that are 

uncontested or ordered by a court of law. 

Subject to the provisions of the German 

Commercial Code, section 354a, it cannot as-

sign its claims to a third party.  

5.1.6 PROLOGA retains all title to and rights 

(section 7) in the Services until full satisfac-

tion of its claims under the Order Form. Cus-

tomer must immediately notify PROLOGA in 

writing if any third party gains access to the 

property to or in which PROLOGA retains title 

or rights and must also inform the third party 

of PROLOGA’s rights.  

5.2 Invoicing; Due Date. 

Payments are due 14 days after invoicing. No 
cash discount is available. PROLOGA is enti-

tled to charge late payment interest from the 

due date at the statutory rate of penal inter-

est.  

5.3 Accounting 

Invoices to the customer are issued in elec-

tronic form, unless otherwise agreed with the 

customer. The invoice will be sent exclusively 

by e-mail to the address provided by the cus-
tomer. 

5.4 Taxes. All prices are subject to statutory 

sales tax / VAT or any other withholding tax.  

 

6. TERM / TERMINATION. 

6.1 Term of Order Form. Unless otherwise 

agreed in the relevant Order Form, every Or-

der Form comes into force on the date it was 

last signed and runs for the term specified in 

the Order Form. 

6.2. Termination. Unless otherwise agreed, 

an Order Form may not be terminated with 

due notice. Extraordinary termination rights 

and the right to termination for just cause re-

main unaffected. Just cause for termination 

includes, without limitation, when Customer 

fails to perform a major contractual obliga-

tion within 30 days of written warning from 

PROLOGA, notably, for example, when the 
Customer is more than 30 days in default of 

a payment due and payable under the Order 

Form. 

6.3 Effect of Termination. Upon termination 

of the Order Form, the parties shall irretriev-

ably return all Confidential Information to the 

party that disclosed it, or at the disclosing 

party's request, destroy the Confidential In-

formation of disclosing party and certify that 

it has complied with these obligations. 

 

7. RIGHTS 

Between Customer and PROLOGA all title to 

and rights in the Services vest in PROLOGA, 
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exclusively, notably copyright and rights of 

authorship, rights to inventions, and other in-

dustrial property rights, and including with-
out limitation Services created to address the 

requirements of or in cooperation with Cus-

tomer. Except as otherwise agreed in writing, 

once the installments due up to and including 

the acceptance have been paid in full, Cus-

tomer is granted a nonexclusive license to 

the same extent and for same time-period, 

as granted to him by PROLOGA under the 

corresponding Software Agreement. Before 

accepting them, Customer may use the Ser-
vices only to the extent necessary for test 

purposes. Customer is permitted to create 

necessary backup copies of the Services. 

Backup copies must be marked as backup 

copies and bear the same copyright and au-

thorship notice as the original.  

 

8. CONFIDENTIALITY, DATA PROTECTION 

8.1. Use of Confidential Information. 

Each party undertakes forever to treat as 

confidential all Confidential Information of 

the other acquired in connection with the per-

formance or processing of the Order Form 

and to use such information and secrets only 

to perform the Order Form. Confidential In-

formation shall not be reproduced in any 

form except as required to accomplish the in-

tent of the respective Order Form or pro-

cessing the Order Form. Any reproduction of 
any Confidential Information of the other 

party shall remain the property of the other 

party and shall contain any and all confiden-

tial or proprietary notices or legends which 

appear on the original. 

With respect to the Confidential Information 

of the other party, each party: (a) shall take 

all reasonable steps (defined below) to keep 

all Confidential Information strictly confiden-
tial; (b) shall not disclose or reveal any Con-

fidential Information to any person other 

than its representatives who need to know 

this Information to fulfill that party's contrac-

tual obligations or to processing the Order 

Form. As used herein, “reasonable steps” 

means those steps the receiving party takes 

to protect its own similar Confidential Infor-

mation, which shall not be less than a rea-

sonable standard of care; this includes Cus-
tomer's careful safekeeping and protection of 

Confidential Information against misuse. 

8.2 Exceptions. The above section 8.1 does 

not apply to any Confidential Information 

that: (a) is independently developed by the 

receiving party without recourse to the Con-

fidential Information of the disclosing party, 

or is received lawfully and free of duty of con-

fidentiality from a third party having the right 
to furnish such Confidential Information; (b) 

has become generally available to the public 

without breach of the Order Form by the re-

ceiving party; (c) at the time of disclosure to 

the receiving party was known to be free of 

restrictions; or (d) the disclosing party 

agrees in writing is exempt from the above 

provisions; or (e) is rightfully acquired by the 

receiving party from a third party who has 

the right to disclose it and who provides it 
without restriction as to use or disclosure.  

8.3 Confidential Terms and Conditions; Pub-

licity. Customer shall treat as confidential the 

terms and conditions of the respective Order 

Form, in particular the pricing contained 

therein. Neither party shall use the name of 

the other party in publicity, advertising, or 

similar activity, without the prior written 

consent of the other. However, PROLOGA 

may use Customer's name in customer list-

ings (reference listings) or to analyze details 
from the Order Form (for example, to fore-

cast demand), as well as – subject to mutual 

agreement – as part of PROLOGA's other 

marketing efforts. This includes the provision 

for forecast analysis to and use by PROLOGA 

Affiliates. Insofar as this includes the provi-

sion and use of contact information of Cus-

tomer’s contact persons, Customer shall se-

cure the appropriate permissions where nec-

essary.  

8.4 Data Protection. The final provisions on 

data protection obligations of the contract 

partners in the context of possible order data 

processing (in particular in the context of 

trouble-shooting or the elimination of defects 

in the context of the Order Form) result from 

the Annex “Personal Data Processing Agree-

ment for PROLOGA Support and Professional 

Services” attached to these Services GTC. 

 

9. DEFECTS AS TO QUALITY AND DEFECTS 

IN TITLE, OTHER FAULTS 

9.1 In respect of any Contract Work that falls 

within the ambit of the statutory liability for 

quality and title defects, PROLOGA warrants, 

subject to sections 9.1 to 9.7, that no third-

party rights are infringed by the grant of 

rights to Customer in section 7. PROLOGA 

warrants that the Contract Work is suitable 
for the use envisioned in the Order Form or, 

in the absence of an envisioned use, for ordi-

nary use, and that it has the qualities that are 

usual and that a customer can expect from 

Contract Works of its kind. 

9.2 Customer must notify PROLOGA in writ-

ing without delay if it identifies defects and 

must include a precise description of the 

problem and the information that is useful for 
eliminating the defect. So far as is reasonable 

in ordinary business, Customer must inspect 

the Contract Works without delay after 

PROLOGA delivers them and, if a defect is ap-

parent, notify PROLOGA of it without delay. 

If Customer does not notify PROLOGA of the 

defect, the Contract Works are deemed to be 

approved, unless the defect was not apparent 

at the time of inspection. If such a defect 

subsequently becomes apparent, Customer 
must notify PROLOGA without delay after dis-

covering the defect; otherwise, the Contract 

Works are deemed to be approved despite 

the presence of the defect. Customer’s rights 

are secured if the notification was received in 

time. PROLOGA cannot rely on the provisions 

in sentences 2 to 5 in this section if PROLOGA 

has fraudulently concealed the defect. Notice 

of a defect as described above is effective 
only if given by the contact (see section 3.3). 

9.3 Where defects as to quality are duly no-

tified, PROLOGA will discharge its warranty 

by remedying the defect either by providing 

Customer with a new version of the Contract 

Works that is free of defects or, at 

PROLOGA’s discretion, by eliminating the de-

fect. One of the ways PROLOGA may elimi-

nate a defect is to indicate to Customer a rea-

sonable way to avoid the effect of the defect. 
To discharge its liability for defects in title, 

PROLOGA will remedy shown defects either 

by procuring for Customer the legally incon-

testable right under license to use the deliv-

ered Contract Works or, at PROLOGA’s elec-

tion, providing equivalent replacement or al-

tered Contract Works. Customer must accept 

a new version of the Contract Works that is 

functionally compliant unless it would be un-

reasonable to require Customer to do so. The 

level of urgency of error-correction work will 
reflect the extent to which business opera-

tions are impeded. These present provisions, 

in particular section 3, also apply as appro-

priate.  

9.4 If Customer sets a reasonable limited ad-

ditional time period for PROLOGA to remedy 

the defect and PROLOGA finally fails to do so 

in that time, Customer has the right to re-

scind the Order Form or terminate continuing 

or recurring contractual obligations or reduce 
the remuneration. The requirements in sec-

tion 12.1 must be met with regard to fixing a 

reasonable limited additional time period. 

Subject to the exclusions and limitations in 

section 10, PROLOGA undertakes to compen-

sate for loss or wasted anticipatory expendi-

ture caused by a defect. Other remedies for 

defects as to quality or defects in title are ex-

cluded.  

9.5 The time bar for claims under sections 

9.1 to 9.4 comes into effect one year after 

delivery of the Contract Works in accordance 

with section 2.6 This also applies to rights 

arising out of rescission or reduction of remu-

neration under section 9.4, sentence 1. The 

reduction in the time before the time bar 

comes into effect does not apply in cases of 

PROLOGA’s intent or gross negligence, of 

fraudulent concealment of a defect, of per-
sonal injury, or of defect in title to which the 

German Civil Code, section 438 (1)(1)(a) ap-

plies.  

9.6 Where works or services are delivered to 

eliminate or avoid a defect, the time bar for 

claims for defects in those works and services 

comes into effect at the time specified in sec-

tion 9.5. However, the time before the bar 

comes into effect is suspended while, with 
Customer’s consent, PROLOGA is checking 

the existence of a defect or is remedying a 

defect, until PROLOGA informs Customer of 

the results of its check, gives notice that the 

remedy is complete, or refuses to remedy the 

defect. The time bar comes into effect three 

months after the end of the toll.  

9.7 If PROLOGA provides defect identification 

or elimination works or services without be-

ing under obligation to do so, PROLOGA is en-
titled to remuneration under section 5.1. This 

applies in particular to any reported quality 

defect that is not reproducible or not imput-

able to PROLOGA or in cases where the 

PROLOGA Software or Contract Works is not 

used in compliance with its documentation. 

Without prejudice to the generality of the 

foregoing, PROLOGA is entitled to remunera-

tion for additional works or services it does to 
eliminate any defect that arises out of Cus-

tomer’s failure to properly discharge its duty 

to collaborate, inappropriate operation of the 

PROLOGA Software, or failure to take the 

PROLOGA services that PROLOGA recom-

mends.  

9.8 If a third party claims that the exercise of 

the license granted under the Order Form in-

fringes its rights, Customer must fully inform 

PROLOGA in writing without delay. If to miti-
gate loss or for other good reason Customer 

ceases to use the Services, Customer must 

notify the third party that such cessation 

does not imply any recognition of the claimed 

infringement. Customer will conduct the dis-

pute with the third party in court only in con-

sultation and agreement with PROLOGA or 

authorize PROLOGA to assume sole conduct 

of the dispute.  
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9.9 If PROLOGA fails to properly perform any 

of its duties herein that is not within the am-

bit of defect liability, or is otherwise in 
breach, Customer must give notice of the 

failure or breach to PROLOGA in writing and 

fix a limited additional time period during 

which PROLOGA has the opportunity to 

properly perform its duty or otherwise rectify 

the situation. Section 12.1 applies.  

 

10. LIABILITY 

10.1 PROLOGA is liable in contract, tort, or 

otherwise for loss or wasted expenditure sub-
ject always as follows: 

10.1.1 In cases of intent, PROLOGA's liability 

extends to the full loss;  

10.1.2. In cases of gross negligence, 

PROLOGA's liability is limited to the amount 

of foreseeable loss that would have been pre-

vented through the exercise of due care; in 

cases of absence of a guaranteed quality, 

PROLOGA's liability is limited to the amount 
of foreseeable loss that would have been pre-

vented by the presence of the guaranteed 

quality; 

10.1.3 In other cases: PROLOGA is not liable 

except for breach of a major obligation (Kar-

dinalpflicht) and only up to the limits in the 

following subsection. A breach of a major ob-

ligation in the meaning of section 10.1.3 is 

assumed where the duty itself is a necessary 

prerequisite for the contractual performance 
or, where the breach of the relevant duty 

jeopardizes the purpose of the contract and 

where Customer could legitimately rely upon 

its fulfillment. Liability in cases under section 

10.1.3 is limited to €200,000 per incident and 

limited in total to €500,000 for all claims aris-

ing out of the Order Form. 

10.2 Contributory fault and contributory neg-

ligence may be claimed. The limits of liability 
in section 10.1 do not apply to liability for 

personal injury, or to liability under the Ger-

man Product Liability Act (Produkthaftung-

sgesetz).  

10.3 All claims against PROLOGA in contract, 

in tort, or otherwise for loss or wasted antic-

ipatory expenditure are barred after a period 

of one year. That period begins at the point 

in time specified in the German Civil Code 

(BGB), section 199 (1). The time bar comes 
into effect not later than five years after the 

claim arises. The provisions in sentences 1 to 

3 in this section do not apply to liability for 

intent or gross negligence, liability for per-

sonal injury, or liability under the German 

Product Liability Act. The provisions in this 

section do not affect the other time bar for 

claims arising out of defects as to quality and 

defects in title (sections 9.5 and 9.6).  

 

11. CONTRACT TRANSFER 

Customer is not entitled to transfer the Order 

Form or any rights or obligations thereunder 

to any third party.  

 

12. MISCELLANEOUS PROVISIONS 

12.1 Contractual collaboration requires a 

high level of trust, interaction, and willing-

ness to agree. Except in emergencies, a lim-
ited time fixed by Customer pursuant to the 

law or contract must not be less than 10 

working days. Failure to comply with any 

fixed time limit entitles Customer to be re-

leased from the Order Form (for example, by    

rescission, termination, or claim for damages 

in lieu of performance) or to a price reduction 

for breach only if this was threatened in writ-

ing in the notice fixing the limited time as a 
consequence of failure to comply with that 

time limit. After a limited time fixed in ac-

cordance with sentence 2 expires, PROLOGA 

is entitled to give notice to Customer requir-

ing that any rights arising out of the expira-

tion be exercised within two weeks of receipt 

of the notice.  

12.2 PROLOGA has four weeks to accept of-

fers made by Customer. Offers from 

PROLOGA are nonbinding unless otherwise 
agreed in writing. In cases of conflict, the Or-

der Form terms and details that apply are 

those in PROLOGA’s offer or confirmation.  

12.3 The Services, including the associated 

PROLOGA Software, are subject to the export 

control laws of various countries, including 

without limit the laws of the United States 

and Germany. Customer agrees that it will 

not submit the Services to any government 
agency for licensing consideration or other 

regulatory approval without the prior written 

consent of PROLOGA, and will not export the 

Services to countries, persons or entities pro-

hibited by such laws. Customer shall also be 

responsible for complying with all applicable 

legal regulations of the country where Cus-

tomer is registered, and any foreign countries 

with respect to the use of the PROLOGA Soft-

ware by Customer and its Affiliates.  

12.4 German law applies exclusively to all 

claims in contract, in tort or otherwise, and 

the UN sales laws convention is excluded. 

Conflict-of-law rules do not apply. If Cus-

tomer is a merchant within the meaning of 

the German Commercial Code (HGB), section 

1, or a public-law juristic person or special 

fund, the sole place of jurisdiction for all dif-

ferences arising out of or in connection with 
this Services GTC and/or any related Order 

Form shall be Halle (Saale).  

12.5 Amendments or additions and contrac-

tually relevant declarations as well as decla-

rations directly influencing a legal relation-

ship, especially without being limited to ter-

mination notices, reminders or notices to set 

time limits, require written form. The forego-

ing provision also applies to any waiver of the 

written-form requirement. The written-form 
requirement can also be met by exchange of 

letters or (except in the case of termination 

notices) with an electronically transmitted 

signature (facsimile transmission, e-mail 

transmission with scanned signatures, or 

other agreed form of contract conclusion pro-

vided by or on behalf of PROLOGA). Except in 

that respect, however, the provisions in the 

German Civil Code (BGB), sections 127 (2) 
and (3) do not apply.  

12.6 A separate agreement is required for 

any other goods, works and services that are 

not expressly described in the respective Or-

der Form. Unless otherwise agreed, such 

goods, works and services are provided sub-

ject to PROLOGA’s General Terms and Condi-

tions for PROLOGA Services and PROLOGA is 

entitled to remuneration for them in accord-

ance with the relevant PROLOGA list of prices 
and conditions.  

 


